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Introduction

1. Pursuant to Economic and Social Council resolutk004/69 and decision
2014/220, the tenth session of the Committee of dftg on International
Cooperation in Tax Matters was held in Geneva fdfto 31 October 2014.

2.  The tenth session of the Committee was atteride@4 Committee members
and 156 observers. The following Committee membstended the session (with
the nominating country in parentheses, althoughnileenbers serve in their personal
capacity): Nasser Mohammed al-Khalifa (Qatar); NoéArian Abdul Hamid
(Malaysia); Mohammed Amine Baina (Morocco); BernddeMay Evelyn Butler
(Bahamas); Andrew Dawson (United Kingdom of Greatitédn and Northern
Ireland); El Hadji Ibrahima Diop (Senegal); Johamr@elius de la Rey (South
Africa); Liselott Kana (Chile); Toshiyuki Kemmochf{Japan); Cezary Krysiak
(Poland); Armando Lara Yaffar (Mexico); Wolfgang daxs (Germany); Henry John
Louie (United States of America); Enrico Martindally); Eric Nii Yarboi Mensah
(Ghana); Ignatius Kawaza Mvula (Zambia); CarmelePet(New Zealand); Jorge
Antonio Deher Rachid (Brazil); Pragya S. Saksenadi@d); Christoph Schelling
(Switzerland); Stig Sollund (Norway); Xiaoyue Wan@hina); Ingela Willfors
(Sweden); and Ulvi Yusifov (Azerbaijan).

3. The session was attended by observers for: Ang@nAustria, Belgium, Czech
Republic, Democratic Republic of the Congo, Egyptance, Germany, Kuwait,
Liechtenstein, Luxembourg, Mexico, Netherlands, lippines, Poland, Russian
Federation, Saudi Arabia, Slovakia, South Africpaf®, Switzerland, Turkey and
United Republic of Tanzania.

4. Observers from the following intergovernmentaanizations, among others,
were also present: European Commission; Internatialonetary Fund (IMF);
Inter-American Center of Tax Administrations; Imational Tax Compact;
Organization for Economic Cooperation and DevelopmgOECD); and United
Nations Conference on Trade and Development (UNCJAD

5.  The provisional agenda for the tenth sessiog@ssidered by the Committee
(E/C.18/2014/1) was as follows:

1. Opening of the session by the Chair of the Cattem.
2. Adoption of the agenda and organization of work

3.  Discussion of substantive issues related terirdtional cooperation in
tax matters:

(a) Issues related to the updating of the UnNedions Model Tax
Convention:

(i) Article 4 (Resident): application of treatyles to hybrid
entities;

(i) Article 5 (Permanent establishment):
a. The meaning of “connected projects”;

b. Physical presence issue;
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(iii) Article 8 (Shipping, inland waterways traport and air
transport):

a. The meaning and coverage of the term “aamyli
activities”;
b.  The application of the article to cruiseping;

(iv) Article 9 (Associated enterprises): updafdats commentary
and transfer pricing issues;

(v) Base erosion and profit shifting;

(vi) Article 12 (Royalties): general considertj including
equipment-related issues;

(vii) Article 13 (Capital gains): the practicahplications of
paragraph 4;

(viii) Article 23 (Methods for the eliminationfaouble taxation):
conflicts of qualification and conflicts of intergtation;

(ix) Article 26 (Exchange of information);
(x) Taxation of services:
a. Taxation of services — general discussion;
b.  Article on technical services;
c.  Other issues;
(b) Other issues:

(i) Issues for the next update of the Unitediblas Practical
Manual on Transfer Pricing for Developing Countries

(i) Manual for the Negotiation of Bilateral Taxeaties between
Developed and Developing Countries;

(ili) Taxation of the extractive industries;
(iv) Taxation of development projects;
(v) Capacity-building;

(vi) Cooperative compliance and corporate goaege in tax
matters;

(vii) International trade in goods — tax issues.
4. Dates and provisional agenda for the eleveasision of the Committee.

5.  Adoption of the report of the Committee ontagath session.
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Organization of the session

Opening of the session and adoption of the agenda

6. The tenth session of the Committee was opene@o®ctober 2014 by the
Chair of the Committee, Armando Lara Yaffar. Herihavited the Director of the
Financing for Development Office of the Departmesft Economic and Social
Affairs, Alexander Trepelkov, to speak on behalftbk Secretary-General of the
United Nations.

7.  Mr. Trepelkov welcomed the new Committee mempaoged the Committee’s
achievements and expressed the hope that the Ceaemitould be able to finalize
the update of the United Nations Model Double TaxatConvention between
Developed and Developing Countries and the Unitedidwis Practical Manual on
Transfer Pricing for Developing Countries befores tend of its current term. He
informed the participants of the United Nationseimgovernmental process and
important developments related to the work and naéamdof the Committee,

including the transition from the Millennium Develment Goals framework to a
new post-2015 development agenda based on a newf sefstainable development
goals, which would be adopted at a summit to bedhel September 2015.
Mr. Trepelkov emphasized that domestic resource ilizaltion, through effective

tax systems and international tax cooperation, Wwaidntinue to play a critical role
in development-related discussions.

8.  Mr. Trepelkov indicated that, pursuant to itsakition 68/279, the General
Assembly would hold the third International Confece on Financing for

Development in Addis Ababa from 13 to 16 July 20#&ring which the financing

framework for the post-2015 development agenda didd presented. As part of its
preparatory process, in the area of tax, the Ecoa@md Social Council would hold
its annual special meeting on international coopenain tax matters on 22 April

2015, with the participation of national tax autii@s.

9. Mr. Trepelkov informed the participants that tfieance ministers of the
members of the Group of 20, in their recent Cacasimuniqué, recognized the role
of the United Nations in international tax mattarsd requested the United Nations to
work with OECD, IMF and the World Bank Group to:) (@evelop a new structured
dialogue process for engaging with developing cdaatwith a view to providing
input to the Group of 20/OECD project on base emsiand profit shifting;
(b) develop toolkits to assist developing economigth the implementation of the
action items on base erosion and profit shiftingg &) prepare a report on options for
the efficient and effective use of tax incentives Iow-income countries. Other
aspects of the Secretariat’s present and futur&kmlans would be elaborated during
the session.

10. The Chair reaffirmed the importance of updating Model Convention and the
Transfer Pricing Manual before the terms of therent members expired at the end of
June 2017. He then recognized the valuable contobwf Tizhong Liao to the work
of the Committee since its formation, most recendly First Vice-Chair of the
Committee until his resignation. He requested Mepklkov to conduct an election
for the vacant Bureau position. Henry John Louiesvedected as First Vice-Chair,
Mohammed Amine Baina, as Second Vice-Chair, Ligef@ina, as Third Vice-Chair,

14-66993



E/2014/45
E/C.18/2014/6

14-66993

Pragya Saksena, as Fourth Vice-Chair and Noor Aatadiul Hamid, as Rapporteur
for the session. All elections were held by accldoma

11. Mr. Lara then put forward the provisional aganas contained in document
E/C.18/2014/1to the Committee, and it was adopted, except thmyiew of a full
agenda, item 3 (b) (vi) on cooperative complianod aorporate governance in tax
matters would not be considered at the tenth sassio

12. The following summary reflects discussions olh agenda items, not
necessarily in the order of discussions.
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Discussion and conclusions on substantive issuekted to
international cooperation in tax matters

Article 4 (Resident): application of treaty rules to hybrid entities

13. Pursuant to a request made at the ninth ses$lonLouie reported on the
application of tax treaties to payments throughcatled “hybrid entities” (entities
characterized differently by treaty partners ashir transparency or opacity for tax
purposes).

14. Mr. Louie presented a paper (E/C.18/2014/CRP.tdntaining examples that
illustrate tax treaty issues potentially arising fime context of payments made
through hybrid entities, as well as proposed madifions to article 1 of the Model
Convention and its commentary aimed at preventingitended consequences of
the application of tax treaties to such paymentsx Treaty issues that might arise
include: (a) double taxation resulting from inappriate denial of treaty benefits;
(b) non-taxation resulting from unintendegdanting of treaty benefits, such as to
residents of third countries; or (c) the grantinfgam inappropriatdevel of treaty
benefits (for example, the granting of the lowethhiolding rate on dividends paid
to companies when they were derived by an individiiareholder).

15. Mr. Louie noted that the proposed modificatidosarticle 1 of the Model
Convention and its commentary outlined in the papesre meant to reflect
principles in the OECD report on partnerships anefevnot intended to restrict a
State’s right to tax its own residents.

16. Several participants commented on the proposeadifications. Some
expressed concerns about the application of theyedmoentioned principles in cases
involving third countries. Mr. Louie was thankedrfbis work and was asked to
prepare an updated version of his paper to be dssliat the eleventh session of the
Committee, in 2015, taking into account the feedbard comments received.

17. In future, reference will be made in the agendaarticle 1, which is more
accurate than the reference to article 4.

Article 5 (Permanent establishment)

The meaning of “connected projects”
Physical presence issue

18. Andrew Dawson presented a paper (E/C.18/201B/CR on: (a) the meaning
of the term “the same or a connected project” iticke 5 (3) (b) of the Model
Convention; and (b) the requirement of physical sprece for a permanent
establishment to exist. The paper contained a papdo include additional
paragraphs in the commentary aimed at clarifyingsth issues. The paper was
prepared by Claudine Devillet, who was unable tatipgpate. The Committee
thanked Mr. Dawson for presenting the paper, ad aglanother paper prepared by

8/29

1 Documentation for the tenth session is availdiden www.un.org/esa/ffd/events/tenth-session-

tax.html.
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Ms. Devillet (E/C.18/2014/CRP.10), and her conttibn to the work of the
Committee over many years was noted with appremiatiihe two aspects of the
paper were considered together.

19. The Committee discussed the proposals containethe paper and, after
making further changes to it, agreed to includéhi@a commentary on article 5 (3) a
new paragraph (paragraph 12.1) providing that treditional interpretation of

subparagraph (b) would require the physical preseit the source State of
individuals, being an employee or personnel ofeénéerprise furnishing services, in
order for a permanent establishment to exist irnt tBtate, while recognizing that
some Committee members disagreed. In additionCihiemittee decided to include
a new paragraph 12.2 clarifying that only the profattributable to the services
performed within the source State could be taxabléhat State.

20. The Committee asked Mr. Dawson to redraft amchpkfy some other
paragraphs proposed to be added to the commentaaytizle 5 (3), including some
examples, with a view to clarifying that referersteould be made to the perspective
of both the service provider and the customer itedrining what constitutes “the
same or a connected project”.

21. The Committee agreed that some of the sourate Sbncerns arising from the
digital economy and changes in company practiceghimibe addressed by adopting
the forthcoming article on fees for technical seed and that the relationship
between the provisions of article 5 dealing witlvéees and those of the article on
fees for technical services should be clarifiediia commentary to the latter.

Article 8 (Shipping, inland waterways transportand air transport)

The meaning and coverage of the term “auxiliaractivities”

22. The Secretary of the Committee, Michael Lennarésented a paper prepared
and wupdated by the Secretariat on the term “auyiliaactivities”
(E/C.18/2014/CRP.1). Mr. Lennard noted that in tBECD commentary the
terminology was changed from “auxiliary activities “ancillary activities” in 2005
in order to prevent potential confusion with thente“preparatory and auxiliary
activities” used in other parts of the OECD ModelxTConvention on Income and
on Capital. Mr. Lennard proposed considering whethbe United Nations
commentary should adopt the same terminology o leint.

23. Mr. Lennard also noted that the current Uniktions commentary was out of
date in other respects, including: not addressiggiicant changes in the operation
of the airline and shipping industries, such asesgbaring of flights; use of the
outmoded term “propaganda”; examples of “auxili@gtivities” that have limited
relevance in practice; and a lack of more relevaxamples, such as coverage of
investment income now included in the OECD commentl response to a letter
from the International Air Transport Association,r.M_.ennard explained that the
term “additional profit earning items” was used the paper solely to avoid a
possible implication that would arise if the indysterm “ancillary items” were
used instead; this did not prejudge whether theyeve®vered by article 8.

24. Mr. Lennard suggested that the Committee carsateating a subcommittee
to update the commentary on article 8. He also exnfzted the importance of inputs
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from relevant industries to update the examplesgiin the commentary and to
make it more meaningful and relevant in practice.

The application of the article to cruise shippig

25. Enrico Martino presented a paper prepared bySécretariat with his input on
the application of article 8 to cruise shipping CEL8/2014/CRP.2, attachment A and
appendix to attachment A). The issues were twofg¢&): whether cruise shipping
could in general be covered by article 8 as “in&onal traffic’; and (b) if the
answer to the first issue was in the affirmative,what extent particular income
from cruise shipping might fall within the coveragé article 8 as income from
either directly connected or auxiliary/ancillarytiagties. Mr. Martino added that
Italy, for example, considered cruise shipping aedein general by article 8 as
“international traffic” and that a different apprdawould create problems, since it
was difficult to quantify the profits from cruisdipping.

26. The International Chamber of Shipping and thaig€e Lines International
Association noted that the primary revenue of seuitates from passenger
transport came from port-user fees (generally ingglosn a per passenger basis);
inability to divide the income from internationabhsportation between jurisdictions
was unchanged; and clarification in this area waig/\ymportant in practice.

27. The Committee decided to create a new Subcotaeniton Article 8:
International Transportation Issues, and appoin@erary Krysiak Coordinator.
Other members of the Subcommittee are Mr. Martia, Dawson, Stig Sollund and
Ulvi Yusifov, as well as representatives of the taforementioned organizations.
The Subcommittee is mandated to report to the Cdtemi beginning at the
eleventh session, in 2015, on possible updateeeacdmmentary on article 8 of the
Model Convention, in particular the coverage of tmacept of “auxiliary activities”
and the issue of the application of article 8 toise shipping.

Article 9 (Associated enterprises): update ots commentary and
transfer pricing issues

28. The Committee discussed the revision of the roemtary on article 9
(Associated enterprises) of the Model Conventionl @mgoing work on the next
update of the Transfer Pricing Manual. The Coortihneof the Subcommittee on
Article 9 (Associated Enterprises): Transfer PrggirMr. Sollund, introduced the
issues and presented a note on the update of thmameatary on article 9 of the
Model Convention (E/C.18/2014/4) and a report oe tiork of the Subcommittee
(E/C.18/2014/CRP.15).

29. With regard to the revision of the commentavly, Sollund explained that in
2011, during the final discussion on the updatettef Model Convention at the
Committee’s seventh session, despite a generaloadiedgement of the importance
of the OECD Transfer Pricing Guidelines for Multtromal Enterprises and Tax
Administrations, some members were not comfortabih a statement that might
be read as saying that a document issued by amizafon of which their country
was not a member ought to be followed by everyohieey also considered it
necessary to remember that the document represguidéelines only. It was agreed
that this part of the commentary would be revised.
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30. The Coordinator reminded Committee members loé tSubcommittee’s
mandate and outlined the process followed. The Cidtemmn members on the
Subcommittee met in April 2014 and arrived by carses at a proposal regarding
changes to the commentary on article 9 of the Mo@anvention. General
considerations regarding the proposed new commgenter article 9 included:
(a) recognizing the arm’s length principle as foundhe United Nations and OECD
Model Conventions; (b) continuing to remind couesithat the application of the
arm’s length principle presupposed transfer pricmudes in domestic legislation;
(c) replacing the statement by the former GrougEgperts, the predecessor of the
Committee, with quotation from the OECD commentary article 9; (d) quoting
OECD language on how that organization categorihedinternational significance
of the OECD Guidelines; and (e) reflecting a viegreed by Committee members
on the relevance of the OECD Guidelines and thendfex Pricing Manual in
helping to implement the arm’s length principle.

31. Mr. Sollund noted the importance of referrimgthe Transfer Pricing Manual
in the commentary, although on reflection he coesgd it best to replace the words
“seeks broad consistency” in the last sentence mip@sed paragraph 4 of the
commentary with “seeks consistency” to be consisteith the formulation in the
foreword to the Manual. He then invited the Comeéttto approve the proposal of
the Subcommittee with that amendment.

32. The Committee accepted the changes to the cowamne as presented by
Mr. Sollund. It was agreed that the proposal of amember to add a sentence to the
commentary on article 9 (2) on alternative methadd another proposal to provide
alternative wording in the commentary on articl€39, for countries in which gross
negligence and wilful default were not liable tonp#ty, would be added to the
catalogue of issues for future updates.

33. Mr. Sollund then recalled the mandate givertite Subcommittee to update
and add new chapters to the Transfer Pricing Maaudlturned to that mandate. He
noted that the Subcommittee would consider commeatsl proposals for
amendments to the Manual and draft an additionaptdr on the treatment of
transactions relating to intangibles, an additioct@pter on intra-group services and
management charges, additional text or a chaptebusiness restructuring and an
annex on available technical assistance and caphaitding resources. Mr. Sollund
reminded the Committee that, in drafting the additil chapters and materials, the
Subcommittee was to give due consideration to thécame of the Group of
20/OECD Action Plan on Base Erosion and Profit 8ihg, which meant, for
example, awaiting some of the OECD work on intategbbefore beginning such
work in earnest.

34. Mr. Sollund noted that Michael Kobetsky wasne&eader for the work on

intra-group services and management charges anchi@aco Cottani was leading
the work on business restructuring and intangiblés. Sollund thanked the

Government of Italy for hosting one of the Subcortiee meetings and encouraged
other Governments to do the same.

35. Mr. Kobetsky outlined the scope of work beingnd on the new services
chapter and raised some policy issues under coretida. He indicated that the
interests of tax authorities and multinational epteses were, in a sense, competing.
Tax authorities of countries of service recipiemntsnted to ensure that only genuine
service charges were allocated to service recipienthile the authorities of
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countries of service providers were concerned sithvice charges being allocated
to group members with an appropriate mark up. Mualtional enterprises, for their

part, wanted to ensure that service costs wereaféd to group members and had
appropriate profit margins. Developing countriesr&veoncerned about base erosion
through service charges, such as claiming that swgh-margin services as strategic
management and research and development had bedareel, when it was hard to

identify benefits.

36. Mr. Kobetsky then explained some policy prinegpon how a tax authority
could determine whether a deduction should be gchnThe traditional approach
was that two tests had to be satisfied: first, it recipient received an economic
benefit from the service provided, and second, tiiet multinational enterprise
would otherwise pay an independent party to provide service or perform the
service internally. The application of those prpleis could be challenging in
practice, as auditors had limited knowledge of tteampanies that they audited.
Different methods could be used when pricing sesitor transfer pricing purposes,
and the Transfer Pricing Manual would seek to pdevexamples for different types
of services.

37. According to Mr. Kobetsky, there was a needdtstinguish between high-

margin and low-margin services, which arose asaathorities might then be in a
position to make use of simplification measureshwi¢gard to low-margin services.
Developing definitions to help make such distinaSowvould be an important aspect
of the chapter. “Safe harbours” for non-essentéalvices and ae minimis rule with

a view to simplicity and resource savings were undiscussion. Cost contribution

arrangements were also being looked at. In closig, Sollund stated that the

intention of the Subcommittee was to publish drédftscomments on the website of
the Committee following the next meeting of the Soaimmittee, in April 2015.

Base erosion and profit shifting (various artites)

38. Marlies de Ruiter of OECD gave a presentatinompoogress with regard to the
OECD/Group of 20 Action Plan on Base Erosion andfiPiShifting, including the
next steps.

39. Introducing the paper containing a summary edponses to a questionnaire
for developing countries on base erosion and prstifting (E/C.18/2014/CRP.12),
the Coordinator of the Subcommittee on Base Erosioth Profit Shifting Issues for
Developing Countries, Carmel Peters, first put therk of the Subcommittee in
context. In June 2013, the OECD/Group of 20 Acti®lan on Base Erosion and
Profit Shifting, which recognized a role for the ithd Nations in putting forward
developing countries’ perspectives on base eroaiuh profit shifting, was released.
During its ninth session, in October 2013, the Cdttee formed the Subcommittee,
a key part of whose mandate was to follow up orcassions within OECD and
liaise with developing country officials to raisewareness of matters being
discussed and seek their views for integration @®CD work.

40. Ms. Peters then talked about the 15 actionthefOECD/Group of 20 Action
Plan and their relevance to the work of the ComeeittShe indicated that, though
important, the Action Plan did not cover all relavassues related to base erosion
and profit shifting in developing countries. Theb8ommittee commenced its work
by issuing an information document on base erosaod profit shifting and the
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Action Plan, describing the background and someicgolimplications for
developing countries. The document was releasedgaleith a questionnaire with
10 questions that sought the feedback of developingntries on some of the
important issues with regard to the Action Plardatermined by the Subcommittee.
The last question was open-ended to capture amrassues about base erosion and
profit shifting that countries wished to note.

41. In compiling the responses received, the Subuitme sought to identify the
issues most cited by countries. On the questioatedl to common practices or
structures leading to base erosion and profit Bigft respondents most frequently
indicated intra-group payments and debts, trangfiécing and profit shifting to
low-or no-taxation jurisdictions, treaty abuse,eirgst payments and royalties. As
for other concerns, respondents often mentionedlipigal economy, sales of goods
and services over the Internet, offshore salesoafism packages and abuse of tax
incentives.

42. To address such issues, respondents indicdted they were looking into

transfer pricing and value added tax (VAT) legigdat withholding taxes,

renegotiating some treaties or reconsidering sonipions in those treaties, and
adopting anti-abuse legislation.

43. Responding to the question on the main obssatilat developing countries
faced in eliminating or mitigating base erosion grdfit shifting, countries pointed
to exchange of information and the lack of inforinat on relevant taxpayers,
comparability of data, and capacity and human reses1 The legal structure was
also mentioned as a potential obstacle.

44. Among the issues addressed in the Action Rtaa four which were identified

as being of greatest concern by order of importamege: transfer pricing and

intangibles (action 8), transfer pricing and otleégh-risk transactions (action 10),
aggressive tax planning disclosure (action 12) @magisfer pricing documentation

(action 13). Transfer pricing risks and capital tfaes 9) and interest deductions
(action 4) were cited as well. A significant buséer number cited data analysis
(action 11) and treaty abuse (action 6).

45. Identifying Action Plan-related issues impottda developing countries but
not identified as likely to be key ones in the gimsnaire, respondents often cited
avoidance of permanent establishment status (actijpand the digital economy
(action 1). Harmful tax practices (action 5) andirolled foreign corporation rules
(action 3) were also cited.

46. Other overall issues, outside legislation refpiconsidered important by the
respondents were capacity-building, risk analysigl dransfer pricing databases.
Countries that responded were also asked abougssseutside the Action Plan that
warranted focus; the top four identified were aHdtion of taxing rights between
States of source and residence, taxation of camjéahs, automatic exchange of
information and loss of revenue due to tax incesgiv

47. Ms. Peters signalled that, going forward, thlbo@mmittee proposed looking
to what needed to be done in the context of the &d@bnvention once the Action
Plan was completed and some changes were broughitt #abthe OECD Model. She
requested a mandate to make recommendations faildesupdates to the Model
related to ongoing work on base erosion and prsfiifting. The Subcommittee
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would focus on needed actions or work not currentlgvered by existing
Subcommittees.

48. The mandate of the Subcommittee was revisefblisvs (the new part of the
mandate in bold):

“The Subcommittee is mandated to draw upon its @xperience and engage
with other relevant bodies, particularly the OECRith a view to monitoring
developments on base erosion and profit shiftirsgiés and communicating on
such issues with officials in developing countri¢especially the less
developed) directly and through regional and irggronal organizations. This
communication will be done with a view to:

* Helping to inform developing countries on sushues;

» Helping to facilitate the input of developingwtry experiences and views
into the ongoing United Nations work, as appromijatnd

» Helping to facilitate the input of developingwtry experiences and views
into the OECD/Group of 20 Action Plan on Base Eoosand Profit Shifting.

The Subcommittee is further mandated to report to he Committee,
beginning at the eleventh annual session of the Canittee, in 2015, on:

» Proposed updates to the United Nations Model Caention relating to
matters addressed as part of the Action Plan on BasErosion and Profit
Shifting, with a particular emphasis on the next seh update; and

» Other possible work relating to base erosion angrofit shifting issues
that the Committee may wish to undertake or requesthe Secretariat to
undertake.

The Subcommittee will report on its activitiesestch annual session.”

49. Ingela Willfors volunteered to join the Subcoittee and was welcomed.

Article 12 (Royalties): general considerationincluding equipment-
related issues

50. The Secretariat introduced the agenda item bgsenting a note on the
differences between article 12 of the United Nasioodel Convention and the
corresponding article of the OECD Model, with a dscon technical issues
regarding the definition of royalties. It was reeal that when the former was
updated in 2011, the different views of some memles to the treatment of some
software-related payments were noted in the newmtentary but the issues were
not articulated in detail. The lack of a detaileidadission of the term “industrial,
commercial or scientific equipment” was also nothding the course of preparing
the 2011 update of the United Nations Model Conimmt

51. After a brief discussion, the Committee askieel $ecretariat to prepare a note
with proposed text aimed at clarifying the meanionf the term “industrial,
commercial or scientific equipment” in the commeantan article 12, as well as
dealing with the issue of coverage or otherwisesaftware-related payments under
the article.
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Article 13 (Capital gains): the practical implications of paragraph 4

52. Ms. Saksena presented a paper on the pradtigdications of article 13 (4)
(E/C.18/2014/CRP.13) based on 14 responses to a questionnaire on gountr
practices regarding article 13 (4) of the Model €emtion. Ms. Saksena explained a
number of practical issues that developing coustiieparticular were facing, such
as the lack of information and capacity necessarlyandle the matter. She indicated
that some of the specific issues raised by the igion, even if a relevant
transaction could be identified, were:

» The alienator’s possible lack of information tashow the value of an interest
is comprised, especially indirectly.

» Ascertaining the value of immovable propertythe date of alienation, which
may fall between two balance sheet dates.

* Definitional issues as to what constitutes “imrable property”.
* Whether the book value or the fair market vasheuld be used.

» Whether only assets appearing in the balanceetslage to be taken into
account, to the exclusion of, for example, goodwill

* How to ensure payment of taxes when the tramsacis between two
non-residents.

53. Ms. Saksena noted that some possible ways alimde with the issues
included:

» Regulatory frameworks for comprehensive finahaigporting of immovable
property owned.

» Greater transparency in valuation principles,segment accounting reports
and in identifying the location of immovable progies.

* Legislation clarifying issues as to the date amgl method of valuation.
» Domestic tax law definitions of “immovable prapg'.

* Clear rules on the valuation of intangible asset

« Effective exchange of information.

54. The Committee thanked Ms. Saksena for her viotkis matter.

Article 23 (Methods for the elimination of doule taxation):
conflicts of qualification and conflicts of interpretation

55. Mr. Dawson presented a paper on articles 23nd 23 B of the Model
Convention and conflicts of qualification and imegtation (E/C.18/2014/CRP.10)
which was prepared by Ms. Devillet pursuant to Quest made at the ninth session
of the Committee.

56. Mr. Dawson recalled that in case of divergenoégjualification under the
domestic laws of the contracting States or diffeenof interpretation of the treaty
provisions between them, the tax treaty could faileliminate double taxation or
might create non-taxation. He noted that, in thegegra it was proposed that
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paragraphs 32.1 to 32.7 of the commentary on &gi@3 A and 23 B of the OECD
Model Convention be incorporated into the commentam article 23 of the United
Nations Model Convention, with a view to clarifyinthe interpretation of the
relevant provisions and providing solutions to dmt$§ of qualification by giving
precedence to the qualification under the domdaticof the source State.

57. Moreover, he noted that, in the paper, theusidn in article 23 A of the
United Nations Model Convention of an additionatggraph 4 — already provided
as an alternative provision under paragraph 19hefdommentary on article 23 of
the Model Convention — was also proposed, which Mogive the State of
residence the right not to exempt an item of incamef capital where a divergence
of interpretation of the treaty between the contrar States could lead to double
non-taxation or to the imposition of low taxes oividends, interest and royalties
because of paragraph 2 of articles 10, 11 or 12. 8&ksena then introduced a paper
containing comments made against the proposed siaruof the aforementioned
additional paragraph 4 in article 23 A of the ModeConvention
(E/C.18/2014/CRP.1) for the reasons noted in tlzgotep.

58. After a discussion of the issues, the Commitigeeed to incorporate into the
commentary on article 23 of the United Nations Mo@onvention the above-

mentioned paragraphs of the commentary on artiz#\ and 23 B of the OECD

Model and proposed additional comments to refldst tifferences between the
provisions of the two Model Conventions. Moreovéne Committee agreed to
include the proposed new paragraph 4 in articleA2¥ the United Nations Model

Convention but to reflect in the commentary therdtat some Committee members
did not agree with such inclusion. The wording desid to reflect those views
could be settled by written procedure in the cowrkthe following year. Otherwise,

it could be considered by the Committee at its etdtr session.

I. Article 26 (Exchange of information)

59. The discussions on exchange of information viet®duced by Mr. Lara, with

Mr. Louie presiding as Chair. Mr. Lara referred ® paper on the subject
(E/C.18/2014/CRP.4). Regarding the proposed chatmélse commentary on article
26 of the Model Convention, Mr. Lara remarked tlsach changes would follow
similar changes introduced in the OECD Model. Heigated that the Subcommittee
on Exchange of Information took stock of the workeady done by OECD and
considered it useful for developing countries innypaaspects. Mr. Lara indicated
that the changes proposed mainly comprised:

* Amendment of the text of article 26 (2) to exgsly provide for the possibility
of information sharing by tax authorities with othaw enforcement agencies
and judicial authorities under certain conditions.

» Expansion of the commentary to clarify the iptetation of the standard of
“foreseeable relevance” and to explicitly refer tihe term “fishing
expeditions” as an element within the determinatéioreseeable relevance.

* Clarifications in the commentary relating to tidentification of the person
believed to be in possession of requested inforomati
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* Inclusion of optional language in the commentdor contracting States
wishing to improve the speed and timeliness of exgfe of information under
article 26.

60. The proposed changes to the article and itsncemtary were agreed by the
Committee.

61. Mr. Lara then gave a presentation on the gassent and future of automatic
exchange of information, summarizing the main ofyadles encountered, including
the need to address the capacity issues of devejagiuntries.

62. The Coordinator then introduced a paper onap@sed revised United Nations
Code of Conduct on Cooperation in Combating Intéomel Tax Evasion
(E/C.18/2014/CRP.5). He explained that at its fifthssion the Committee adopted
such a Code for consideration by the Economic aod& Council. At the time, the
Council acknowledged the Code but did not take Hertaction. Given recent
developments, the Subcommittee on Exchange of inédion considered it a good
opportunity to update the Code in order to takeboard those developments and to
make a statement in support of automatic exchargeformation.

63. Regarding the process, Mr. Lara proposed thdtal agreement be sought
concerning the principles contained in the documa@ifiter discussions at the tenth
session, an amended version could be discussdtk aléventh session. Meanwhile,
the Secretariat would be tasked with considering a@porting back in the first

quarter of 2015 on the appropriate form of the donent, one that could easily be
adhered to by a State and was best adapted toedewant Council and wider United
Nations procedures and modalities.

64. In the discussion on the title and the preandflthe proposed Code, there was
agreement that the word “we” would have to be repthby the words “Committee

of Experts on International Cooperation in Tax Mast'. The Committee also agreed
to specify the exact number of countries committedearly adoption of the new

global standard in automatic exchange of informatbortly before the adoption of

the document. The words “and abusive tax evasionuld be added to the title in

square brackets, since further thought and disonsswere needed to make a final
decision on the matter, which would then be apptle@ughout the Code.

65. Moreover, the title would be modified to tak&d account the fact that the
Code itself referred mainly to the automatic exdamarof information. There was

also consensus that the word “different” would beleted when referring to

challenges experienced by developed and developangtries, as other paragraphs
aptly set out the specific concerns of developirmurdries. The Subcommittee
committed to further specifying the kinds of chaljes that developing and
developed countries faced before the next session.

66. Regarding the parts of the Code entitled “S¢apad “Goals”, it was agreed

that the wording “The Committee of Experts hereldopts” would be revisited,

depending on the process used to make the Codeptre agenda of the Economic
and Social Council. It was also agreed that refeesrto “tax evasion” or “[abusive]

tax avoidance” would be consistent throughout tbbeunent and with other work
done by the Committee and in other forums.

67. With regard to the part of the Code entitlecdo@nitments”, the words “both
criminal and civil” in subparagraph (a) were remdve avoid confusion. Regarding
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subparagraph (f), the term “recent developments! what it was referring to would
be specified by the Subcommittee. In subparagrdphthe United Nations should
be mentioned among the organizations that helpeldping countries to identify
their needs for capacity-building. Subparagraphw@uld be revised to ensure that
commitments were distributed fairly between develd@mnd developing countries,
and additional information on the type of commitrhewould be added.
Furthermore, agreement was reached that a referentbe need for appropriate
safeguards and confidentiality rules would be addeefferences to “countries with
economies in transition” would be deleted.

68. A statement on exchange of information on theppsed Code was read out on
behalf of Bernadette Butler (who was unable to redtehe discussion). In that
statement, it was, in essence, noted that:

» The Global Forum on Transparency and Exchangdnédrmation for Tax
Purposes was the appropriate forum in which to grterand foster effective
automatic exchange of information through politicammitments.

» The Committee should provide support to deveigpicountries as they
navigated their way through effective exchange rdbimation upon request
and the new standard of automatic exchange of médion.

» The Committee should not, however, place addalopolitical obligations on
developing country Member States in relation tohettge of information for
tax purposes through the proposed Code.

» The work of the Committee should not simply bewplication of effort on
matters that were adequately covered by other azgéions.

69. The Subcommittee was thanked for its work.

Taxation of services (various articles)

General discussion

70. Pursuant to a request from the Committee to Mao at its ninth session,

Yansheng Zhu presented a paper on cyber-basedcesrand the challenges that
they presented for taxation due to rules that wgeaerally drawn up with “brick

and mortar” businesses in mind (E/C.18/2014/CRPMY. Zhu addressed the
difficulties encountered in trying to define “seceis” and noted that neither of the
Model Conventions provided a definition. He notedrious classifications of

services that were outlined in his paper as poatlgtirelevant, including the four

modes of supply under the General Agreement on &tiadServices of the World

Trade Organization and the attempts of the Systérlational Accounts 2008 to

categorize services as “change-effecting servioes’margin services”.

71. Mr. Zhu considered that the rules upon whick thxation of cross-border
trade was based had been designed before the 1&®0ad become somehow
irrelevant in the face of an increasingly digitizedonomy. He presented two
categories of services based on the supply modg:séavices combined with
physical objects; and (b) services combined witFoimation or knowledge. He
explained that services could be provided with ¢$fen of ownership of inventory
(goods or information) or supplied independently thie use of capital assets
(tangible assets or information).
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72. Mr. Zhu pointed out the growing importance gber-based services, which he
defined as all types of services produced, delideard consumed in the computer
network through computer software. He suggestedifyind) the Model Convention
to address such services through such options as:

» Adding a separate provision dealing wiéh types of cyber-based services.
» A new provision dealing with fees for cyber-bddechnical services.

» Expanding article 12 of the Model Conventiondover consideration for the
use of or the right to usedustrial, commercial or scientific online databases.

* Treating the website through which an enterpiiaeries on its business as a
virtual permanent establishment.

73. The Committee thanked Mr. Zhu and invited homparticipate in the work of
the Subcommittee on Services.

Article on technical services

74. During the ninth session, in 2013, the Committmnfirmed its decision to
introduce a new article that deals with taxatiortexthnical services. The drafting of
the article and its commentary was part of the devamandate of the Subcommittee
on Tax Treatment of Services.

75. Presenting his paper on a proposed new artahel its commentary

(E/C.18/2014/CRP.8), prepared in his capacity asoasultant, Brian Arnold said

that he tried to conform to the existing wording tfe Model Convention and

followed the provisions already found in articles dnd 12, with some adjustments
where necessary. Overall, the new article follols principle that the country from

which payments are made will be entitled to taxhsp@ayments on a gross basis
without any threshold as to the presence in thentrgu irrespective of whether

services are rendered within or outside the country

76. As for the provisions of the new article, thestf paragraph establishes its
scope: payment for technical services arising ieoatracting State and paid to the
resident of the other contracting State who furaskhose services may be taxed in
that other State. The second paragraph seeks tdyckeow payment for technical
services may be taxed in the source country. Thenttyg in which payments arise
may also tax them on a gross basis at a rate tadveed on by the two treaty
partners (which could vary between different typésechnical services).

77. Paragraph 3 attempts to provide a definitiom payments for “technical

services”, which he recognized would need to bebalated more with some

examples to be included in the commentary. Paymémtgechnical services are
currently defined as payments made for managetethnical and consultancy
services, which is the same language already usethany treaties that have a
provision for payment for technical services. Mrnald suggested using the same
general and undefined terms as those provisionscfwthe proposed article was in
essence intended to replicate) and providing maiidance in the commentary with
detailed examples.

78. Mr. Arnold also indicated that the definitionasv exclusive, as it did not
provide any recourse to domestic law for furtheabalrations or additions. The
definition did not include reimbursement of expense payments by the employer
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to employees. Payments to employees were dealtiwitiiher articles of the Model
Convention, namely articles 15, 16, 18 and 19. Thelusion or exclusion of
reimbursements was quite debatable, according toAvirold. He indicated that, in
the case of exclusion, taxpayers might be temptedave a clause in their contract
that all expenses would be reimbursed and thatetbee, the taxation of payments
which was supposed to be on a gross basis witldacesl rate would become taxed
on a net basis with the same reduced rate. Thesetivas a risk of potential abuse
with such exclusion.

79. Paragraph 4 is worded similarly to the prouwisiof articles 10, 11 and 12. If
the non-resident service provider has a permanstabéshment or a fixed base in
the other country and services are effectively aarted with that permanent
establishment or fixed base, then articles 7 owlldapply, instead of the article on
fees for technical services, and taxation will mesonet basis.

80. Paragraphs 5 and 6 provide the deeming ruléls meigard to instances where
payments for technical services arise. Paragraph &milar to the provisions of

articles 11 and 12. Its deeming rule recognizesnpanyts for technical services
arising in the country where the payer is a residen where the payer has a
permanent establishment or fixed base, if paymanmés borne by that permanent
establishment or fixed base. Paragraph 6 providesah exception to this rule.

Payments for technical services are deemed notise @n the State if a payer is a
resident of that State but has a permanent estabést or fixed base in the other
State or a third State and the payments are boyrtedt permanent establishment or
fixed base.

81. Mr. Arnold indicated that in the new articleetk was no provision dealing
with excessive payments; neither was there any topart to article 11 (6) or
article 12 (6).

82. During the discussions, some Committee membend observers asked
guestions and clarification on such matters as #fieral ownership”, a notion not

addressed in the text, or the reasons for not ftpaim “excessive payments” clause.
Opinions varied as to whether such provisions wappropriate in relation to

payments for services, even if relevant in othenteats. There was also some
discussion as to whether issues concerning lenftstay in proposed paragraph 4
should be more specifically addressed in the atitdelf.

83. While many members welcomed the new articleabse they saw it as
assisting developing countries in dealing with ttidficult issue of taxation of
technical services and responding to a need reftedh State practice, other
members expressed concerns about several aspectelr.ofArnold’s draft, in
particular the scope of what would be considerezhmécal services. Concerns over
the breadth and lack of clarity of the scope of phevision were also expressed by a
number of observers, including observer countrieshsas the Czech Republic.
Mr. Louie and Mr. Dawson invited a discussion o€ tholicy objectives of such a
treaty provision in order to determine the apprapgi scope. Some Committee
members suggested that fees for technical serwoedd be taxed in the intended
manner by expanding the definition of the term ‘atty” and pointed out that such
an approach would obviate the need for a new articl

84. The Committee had a lengthy discussion overathygropriateness of adopting
a treaty rule that would grant taxing rights on tfesis of the residence of the payer
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of the service. The Committee considered a paradigmexample an individual
who was a resident of the United Kingdom but wasspnt in another country and
paid for a service. The new article as drafted by Arnold would give the United
Kingdom a right to tax the fee, even if no deduntiwas taken for the fee by the
individual when computing his United Kingdom taxalility (see para. 91 below).
That result did not seem appropriate as a policyttenato some Committee
members. Other members considered, however, tlabtbad terms already in use
in State practice supported appropriate rather theressive source State taxation
and helped to preserve tax bases that were chatkby the nature of the services
economy.

85. On the issue of beneficial ownership, Mr. Achgrovided his reasons for not
thinking that it was warranted. In other provisioofsthe Model Convention dealing
with the taxation of services, there was no mentdrbeneficial ownership. In his
view, that would have created some confusion. He® ahdicated that, in paragraph 1
of the new article, he included the words “who fishes those services” in the phrase
“payments for technical services ... to a residenthef other contracting State who
furnishes those services” so as to link the paymenthe taxpayer, which was
essentially the equivalent of “beneficial ownerste present in articles 11 and 12.

86. One member pointed out that the issue of beisfownership was present in
articles dealing with gross base taxation or passicome, as was the case in the
proposed article, and therefore the concept shbalk a place there. Furthermore,
the phrase “furnishing of services” might lead tontroversies such as those
concerning article 5 (3) (b), since such a phraswlied for most Committee
members that there had to be physical presencentdraber also indicated that the
benefit should go to the economic owner and notldgal owner, as a third party
not part of the treaty relationship should not taklvantage of the provision.

87. Inresponse to the discussion of the concepbeheficial owner”, a redrafted

provision incorporating such a concept was preskrtg Mr. Arnold. Concerning

the exclusion of paragraph 6 of articles 11 andl&aling with excessive payments,
Mr. Arnold drew the attention of the participants the fact that those provisions
applied only to the interest rate and the royalgter and that there was no
counterpart to it in technical services or in theawnarticle. An excessive payment
with regard to the services was dealt with undeticer 9, which should be

sufficient, according to Mr. Arnold. In view of thsupport shown for such a
provision, however, Mr. Arnold’s represented drekt included a new paragraph 7
on excessive fees.

88. The redraft of the article, in response to d&sions, included removing the
reference to the article as being subject to agsicl7 and 20 (to be dealt with in the
commentary), but the question of whether articlestbuld be referred to in the
article itself or only in the commentary was ledt fdecision at a later date.

89. On the issue that arose of drafting two altéueaoptions for the article in the
text of the article itself, as in articles 8, 183 2and 25, the Coordinator of the
Subcommittee on Services, Ms. Kana, indicated timtalternative draft had been
received. She suggested that members who mightibi@gvto draft an alternative
could do so and the Subcommittee would try to idelut as an option in the
commentary. She reminded members that the ideautting the new provision
within another article (such as art. 12) was diseasand discarded during the ninth
session of the Committee.
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90. After some discussion, it was agreed that thedreuld only be one article in
the Model Convention; however, a new alternativesien of the text of the article
would be drafted with a view to its inclusion in ethcommentary. Those
Subcommittee members who preferred an alternatipdon with less broadly
expressed coverage were accordingly asked to pwafia such text. It was agreed
that the commentary should address the pros and obtboth the new article and
the alternative options fairly, and in particultwose that felt that the cons were not
well explained were invited to put forward drafixtethat could be inserted in the
draft commentary. To adequately reflect countrycpices in this area, it should be
recognized that some countries might not wish toude the new article in their
treaties in any form, for such reasons as thosecabove.

91. Another issue raised concerned the deductihilitfees for technical services by
the receiver of the services when computing incdaretax purposes. In this respect,
the comment was made that private consumers shmailspecifically excluded from

the coverage of the article. Mr. Arnold remarkedatthin paragraph 40 of the
commentary, there was some wording to that effebich, if considered appropriate,
could be brought into the text itself. Ms. Kana fiomed that the Subcommittee
would report on the advancement at the next meetingaccordance with the

mandate for a draft new technical service artidebe included in the 2016 update
of the Model Convention. The Chair thanked the Submittee, Ms. Kana and

Mr. Arnold for their work in this area and welcomélde suggestion that, despite
resource issues, a meeting of the Subcommitteetighapriority for 2015.

Manual for the Negotiation of Bilateral Tax Treaties between
Developed and Developing Countries

92. In accordance with the mandate of the Subcobtemibn Negotiation of Tax
Treaties — Practical Manual, the Coordinator of tSBabcommittee, Wolfgang
Lasars, reported on progress in the work on devetpp new practical Manual for
the Negotiation of Bilateral Tax Treaties betweervBloped and Developing
Countries (E/C.18/2014/CRP.6). He began by revigwiime current mandate of the
Committee related to the Negotiation Manual, ingdddin Economic and Social
Council resolution 2004/69, and historical devela@mts in the work on the
Negotiation Manual starting in 1967. He then reneiddhe Committee that the most
recent version of the Negotiation Manual was putdisin 2003.

93. Mr. Lasars then recalled that the new Subcotemjtformed during the ninth
session of the Committee, was mandated to presedrafi of a new Negotiation
Manual to the Committee at its eleventh sessionréfmrted that the work was on
track and summarized the outline and proposed sitracfor the new Negotiation
Manual, as developed by the Subcommittee. He theefddl the members on the
engagement of the drafters of the text of the Niegimn Manual for consideration
by the Subcommittee and indicated that the firsafdhad been delivered and
considered by the Subcommittee during its meetm§éptember 2014.

94. Mr. Lasars then posed a question to the Conemithat emanated from the
discussions of the Subcommittee. According to thendate of the Subcommittee,
the Negotiation Manual was to reflect the curreatsion of the Model Convention
and its commentary, as well as ongoing decisionghef Committee leading to
changes in them. However, current developmentsdiscussions within the OECD
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project on base erosion and profit shifting, whidd not yet been considered by the
Committee, might be of interest to readers of thegdtiation Manual. Accordingly,
the Subcommittee proposed that hints to the disonsef certain problems with
existing rules in international taxation be inclddim the context of the Group of
20/OECD Action Plan on Base Erosion and Profit Singf.

95. During the ensuing discussion, it was raisedt,ttby the time the draft

Negotiation Manual was presented to the Commit@ECD would have finalized

some of its solutions with regard to several actiaon base erosion and profit
shifting. Mr. Lasars responded that the new Nedimia Manual was to rest on
decisions by the Committee, which would need tinoeréflect on the OECD

solutions. It was then decided that the Negotiatitenual would include references
to problems and possible solutions but that furthedates would be undertaken in
the following edition of the Negotiation Manual etectronically in the context of

other capacity development activities.

Taxation of the extractive industries

96. The Coordinator of the Subcommittee on Extrectindustries Taxation Issues
for Developing Countries, Eric Mensah, presentes phogress made in the work of
the Subcommittee, based on his report on the suljEtC.18/2014/CRP.3). He
explained the Subcommittee’'s work over the pastryerad described the process,
thanking South Africa and the United Republic ofnZania for hosting the
Subcommittee’s meetings. He indicated that the wlank included ongoing work on:

* An overview note on issues in the extractive ustlies and how they were
related.

» Capital gains taxation, including the issue wérseas “indirect sales”.
» Value added taxation, including local conterqugements.

» Tax treatment of decommissioning of extractieifities at the end of their
life cycles.

» Tax treaty issues as they related to the extraghdustries.
97. The proposed workplan also included new work on

« Effective review of invoicing and costs, includi some of the issues that were
often referred to as “trade mispricing”.

* Permanent establishment issues for the extradtidustries.
 Kinds of government “take” — the different forro§ government taxation.
* Negotiation and renegotiation of contracts inre of their fiscal aspects.

98. Mr. Lennard then presented the following drgftidance notes attached to
document E/C.18/2014/CRP.3: (a) Overview note otraetive industries taxation
issues (attachment A); (b) Capital gains taxatiod &ndirect sales (attachment B);
and (c) VAT in the extractives industry (attachmént

99. Olav Fjellsa and Brian Twomey then gave a jginésentation on the fiscal
aspects of decommissioning, addressed in attachmBnt to document
E/C.18/2014/CRP.3. Charles Bajungu presented th@emrances and recent
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legislation of the Tanzania Revenue Authority ire tarea of capital gains taxation
on indirect transfer of shares, the issue raisedttachment B. Tomas Balco then
gave an overview of tax treaty issues in extractivdustries taxation, based on the
draft guidance note on selected treaty issues latiom to extractive industries

(attachment E).

100. Mr. Lennard noted that there were importasués about transfer pricing in
the area of extractives. Because different Subcadtess dealt with those two
issues, liaison between the Subcommittees was itapbrThis would be facilitated
by the presence of some Committee members on batic@nmittees, and one
possibility for the future was a joint meeting ofiet two Subcommittees on
overlapping issues. In an information session ore euch issue, Isaac G. Arias
Esteban and Monique van Herksen introduced the epmnof the so-called “sixth
method” for pricing commodity transactions in sorhatin American countries,
based on publicly quoted commodity prices at a ipakar point of time.
Mr. Esteban addressed Argentina’s experience ofeimging revenues by adopting
the “sixth method” and some similarities and diffeces in the method among Latin
American countries. Ms. Van Herksen explained tthegt “sixth method” might be
understood as a safe harbour anti-abuse rule thaldchelp to address the weak
administrative capacities of developing countries.

101. The Committee approved the workplan proposgdhe Subcommittee and
noted that the Subcommittee would be requestingliputbomments on all draft
guidance notes until 16 February 2015. The Subcdtemiwas expected to meet
again in April 2015 in New York. The Committee than the Subcommittee for its
work in this matter, as well as all the presentevbo provided valuable
explanations.

Taxation of development projects

102. Ms. Kana briefly introduced the issue of taxatof development projects by
noting its presence on the Committee’s agenda émnestime. She recalled that a
paper on the tax treatment of donor-financed prgjesas presented at the third
session of the Committee, in 2007, including dftdelines prepared by the staff
of the International Tax Dialogue Steering Grouporover, she noted that it was
proposed that a joint meeting of donors and taxeetgpbe held to discuss those
guidelines but that this had not occurred.

103. In order to move this work forward, Ms. Kanaposed that a letter be sent
inviting the Economic and Social Council to orgamiguch a meeting in order to
give an opportunity to development agencies andeteperts to discuss together the
relevant issues. The Committee requested Ms. Kanarépare a draft of the letter
for discussion at the eleventh session.

Capacity-building

104. Dominika Halka and Harry Tonino of the Secrigtireported on progress
made in developing and implementing the United biadi capacity development
programme on international tax cooperation (E/C2D84/CRP.7) Following an

introduction, which included a brief overview of ethinstitutional background,
intergovernmental mandate, history and main featuoé the programme, they
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reported on activities in each of the main focusaat In the area of tax treaties, the
most advanced activity was the United Nations Ceuos Double Tax Treaties,
based on the 2011 Model Convention, which was @eé&d for the first time in
March 2014 in Panama City.

105. It was noted that an introductory paper on tesaties was drafted by

Mr. Arnold (E/C.18/2014/5) and was included amohg reading materials for the
Course. Mr. Arnold then briefly introduced the pgpehich addressed the legal
nature and legal effects of tax treaties; the typkseaties dealing with tax matters;
the process for negotiating tax treaties; the mistof and differences between the
United Nations and OECD Model Conventions; the eontof a typical bilateral tax

treaty; interaction between tax treaty articles tielationship between tax treaties
and domestic law; the objectives/purposes of taaties; and interpretation of tax
treaties. Ms. Halka and Mr. Tonino then describedgpess made in other areas of
the programme, including negotiation and admintstra of tax treaties, transfer

pricing, tax base protection for developing cousdrand tax administration.

106. During the ensuing discussion, several Consmitmembers and country
representatives expressed their appreciation apdasti for the activities carried out
under the programme. A call was made for the exbtensof the capacity

development activities to Africa at the regionadasubregional levels, including to
the francophone countries, inter alia, through ttenslation of relevant materials
into French. A view was also expressed that thdt shithe Committee’s working

methods from the former Subcommittee on Capacitywddgpment to the current
Advisory Group and their respective mandates was tight decision by the
Committee.

International trade in goods — tax issues

107. Mr. Martino introduced the agenda item by ngtthat significant issues might
arise with respect to the valuation of goods ineinational commerce, as
transactions between related parties could be sulife both customs and fiscal
examinations (including for transfer pricing purps} and might thereby be affected
by differing rules and interests.

108. After recalling that, for developing countrigrmrticularly the least developed
ones, indirect taxes, such as taxes on import, wenanally the most important

single source of government revenue, Mr. Martinoogmsed engaging with

international organizations working in this ares, well as with other interested

public and private stakeholders, in order to raaseareness of the aforementioned
issues among developing countries and support timeaffectively addressing those

issues.

109. Several Committee members and representatofegshe business sector
recognized the relevance of such issues for devedppountries and the importance
of assisting them. Mr. Martino was asked to prepapaper, for consideration at the
eleventh session of the Committee, which would ®an the value that the
Committee could add to work in this area for thendf@ of developing countries,

recognizing work on similar issues in other forums.
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Other matters

110. The Committee remembered with great regretpghassing of Frank Mullen
(Ireland), an original Committee member. The respaw affection with which he
was held were recalled.

111. The Committee confirmed that its workplan vwaedicated upon agreeing an
updated version of the Model Convention at its fifelsession, in 2016, the last
session of the current membership, for publicair2017.

112. The Committee noted the great importance stieing that key products of the
Committee’s work, such as the Model Convention #ma Transfer Pricing Manual,

were translated into all official languages of thmited Nations, to maximize

effectiveness, and urged efforts, including by poid funders, to ensure that it was
done as quickly as possible with the requisite gual
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the Committee

113. The Committee decided to hold its eleventhsimesin Geneva from 19 to
23 October 2015.

114. The provisional agenda for the eleventh sessidl be as follows. The order
of proceedings will be provisionally set by the Guittee prior to the session:

1.
2.
3.

Opening of the session by the Chair of the Catte®.

Adoption of the agenda and organization of work

Discussion of substantive issues related terirdtional cooperation in
tax matters:

()

(b)

Issues related to the updating of the UnNedions Model Tax

Convention:
(i) Article 1 (Persons covered): applicationtdaty rules to
hybrid entities;
(i) Article 5 (Permanent establishment): theamimg of
“connected projects”;
(iii) Article 8 (Shipping, inland waterways traport and air
transport):
a. The meaning and coverage of the term “aamyli
activities”;
b.  The application of the article to cruiseping;
c. Other commentary issues;
(iv) Base erosion and profit shifting;
(v) Article 12 (Royalties):
a. The meaning of “industrial, commercial amiestific
equipment”;
b. Software payment-related issues;
(vi) Article 26 (Exchange of information): proped Code of
Conduct;
(vii) Taxation of services:

a. Article on technical services;

b. Other issues;

Other issues:

(i)

(i)

Issues for the next update of the Unitediblias Practical
Manual on Transfer Pricing for Developing Countries

Manual for the Negotiation of Bilateral Taxeaties between
Developed and Developing Countries;
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(ili) Taxation of the extractive industries;
(iv) Taxation of development projects;
(v) Capacity-building;

(vi) Dispute settlement: arbitration issues d@veloping countries
and possible ways forward;

(vii) International trade in goods — tax issues.
4. Dates and provisional agenda for the twelftbsgen of the Committee.

5.  Adoption of the report of the Committee onétsventh session.
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Chapter V
Adoption of the report of the Committee on its tath session

115. The Committee approved and adopted the praspotrt for submission to the
Economic and Social Council, with the text to béled after the session.
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