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1. Background

This guidance was prepared by the UN Subcommittee on Transfer Pricing in response to the
need, often expressed by developing countries, for practical advice in relation to Advance
Pricing Agreement / Arrangement (APA) Programs. In order to provide meaningful and
practical input, the guidance in this paper is structured in the form of frequently asked questions
(FAQs). This means that, after a short introductory section on the basics of APAs, typical
questions that might be taken into consideration when implementing a bilateral APA program
are addressed in a simple and practical way based on best practices and country experiences.

The FAQs are structured under four categories as follows:

1) Why and when to implement a bilateral APA program;

2) How to embed bilateral APAs into the legal system of a country;

3) How to integrate the bilateral APA program into the organisational structure within the
authorities); and

4) What to consider during an APA process.

This guidance focuses on bilateral APA programs. However, parts of this guidance may also be
considered valuable for the implementation of unilateral APA programs.!

It should also be noted that this guidance strives to give balanced answers to difficult questions.
Not all questions / answers will be relevant to all countries and their particular challenges. As
a result, this guidance should be taken only as an indicative guide.

! Especially sections 2 and 3 as well as phase 1 through 4 and phase 8 of section 4.
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2. Introduction to APAs

Transfer pricing issues are frequently contentious and controversial. Tax authorities focusing
on domestic revenue mobilization aim to avoid base erosion through abusive transfer pricing
and taxpayers aim to operate their businesses as tax efficiently as possible. Traditional
enforcement often polarizes the views of the tax authorities and taxpayers in this respect,
creating an adversarial environment that may be unfavourable for determining the arm’s length
price or profit for a particular transfer pricing transaction or activity. Enforcement alone is not
necessarily the most effective means of ensuring overall compliance with the arm’s length
principle by taxpayers. Alternative dispute prevention and resolution options are therefore
worth exploring in the field of transfer pricing. Advance pricing agreements / arrangements
(APAS) can be one such tool for dispute prevention and in some cases also resolution.

Tax certainty is important for tax authorities and taxpayers alike. The interpretation and
application of tax treaties, domestic tax law, and the interaction of the two, can be sources of
tax uncertainty.? Taxpayers and tax authorities are increasingly concerned about tax
uncertainty.® Evidence suggests that tax uncertainty hinders investment.* One way to avoid tax
uncertainty stemming from tax audits is for taxpayers to request a tax ruling® in advance of
pricing a controlled transaction (or filing a return based on such pricing).® In the area of transfer
pricing, APAs may be considered as a kind of tax ruling which, when binding on both taxpayers
and tax authorities, can provide a high degree of tax certainty.

An APA is an agreement with respect to certain transfer pricing aspects of the related party
transaction or transactions, which determines in advance the appropriate criteria for determining
transfer prices.” The scope of an APA could be, for instance, the remuneration for an
intercompany transaction or function, including the method selection and the functional profile
of involved parties (e.g. who is seen as least complex party). The APA applies for a fixed period
of time.

In order to comply with international standards and the requirements of double tax treaties, the
criteria described in the APA and the resulting prices or profits for transactions between
associated enterprises need to comply with the arm’s length principle. The criteria included in
the APA would set out the most appropriate transfer pricing method (or methods), the

2 Chen, A., Hieber, P. & Sureth-Sloane, C. (2022). Pay for Tax Certainty? Advance Tax Rulings for Risky
Investment under Multi-Dimensional Tax Uncertainty. TAF Working Paper, University Paderborn.

3 IMF and OECD (2019). Progress report on tax certainty, and Hoppe, T, Schanz, D., Sturm, S. & Sureth-Sloane,
C. (2023). The Tax Complexity Index. A Survey-Based Country Measure of Tax, European Accounting Review
Code and Framework Complexity, European Accounting Review.

4 IMF and OECD (2019). Progress report on tax certainty, and Edmiston (2004). Tax uncertainty and investment:
A cross-country empirical examination, Economic Inquiry.

5 The term “tax ruling” is sometimes used pejoratively to describe the practice by tax administrations of granting
a taxpayer unilateral tax relief or favourable tax treatment that is not in line with the arm’s length principle or other
international tax standards. Rather, a tax ruling is simply an instrument issued by a tax authority which sets out the
authority’s interpretation of the tax law or regulations in certain circumstances. For example, a taxpayer may be
able to request a ruling to confirm an arm’s length price or whether a payment is subject to withholding tax. Where
a taxpayer is entitled to rely on the ruling, it can provide tax certainty. An APA can therefore be seen as a type of
tax ruling; and provided the interpretation contained in the APA is in line with the arm’s length principle, it would
be in line with international tax standards.

5 Neuman, S., Omer, T. & Schmidt, A. (2020). Assessing Tax Risk: Practitioner Perspectives, Contemporary
Accounting Research.

" UN Manual on Transfer Pricing for Developing Countries (2021).
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comparables used and any comparability adjustments applied. For example, the APA may set
out how to determine the arm’s length price for the purchase of intermediate products from an
associated enterprise, or the arm’s length remuneration for certain services provided to or from
an associated enterprise. An APA is formally initiated by a taxpayer and requires discussions
between the taxpayer, one or more associated enterprises, and the relevant tax administrations.

An APA can be concluded unilaterally, bilaterally or multilaterally.® Unilateral APAs are
concluded between a taxpayer and their tax authority. Bilateral or multilateral APAs are
concluded between a taxpayer and two or more tax authorities. Many countries have introduced
measures to provide for APA programs in their domestic laws although the programs may have
different legal forms. In some countries, an APA is a legally binding agreement between
taxpayers and tax authorities, while in other countries it may be a more informal arrangement
between the tax authority and the taxpayer.®

In order for APA programs to be attractive for taxpayers, the advantages of an APA (such as
greater tax certainty) need to outweigh the disadvantages (such as increased up-front
compliance cost,° and potentially increased risk of inspection and risk of detection in case of
non-compliance).!! To be attractive for tax authorities, APAs should provide them with
structured and high quality taxpayer information up-front and allow for simplified audits of
taxpayers that entered into an APA. Ideally, APA programs build trust between taxpayers and
tax authorities, help to monitor/spare audit resources, shorten audit periods, lead to overall
lower compliance cost, and mitigate the risk of tax disputes and double taxation. These factors
should be taken into consideration when designing an APA program to ensure that APAS
provide a benefit to the administration and are a service to taxpayers.*? It is therefore important
that appropriate capacity be available in the tax administration to handle APAs, including, for
example, in terms of response time, volume of requests and complexity of cases. Taxpayers
may be asked to pay a fee for an APA to cover the associated costs.*®

8 United Nations (2021), Handbook on Dispute Avoidance and Resolution

9 United Nations (2021), Practical Manual on Transfer Pricing, No. 10.2.5.1

10 De Waegenaere, A., Sansing, R. & Wielhouwer, J. (2007). Using Bilateral Advance Pricing Agreements to
Resolve Tax Transfer Pricing Disputes, National Tax Journal.Becker, J, Davies, R. & Jakobs, G. (2017). The
economics of advance pricing agreements, Journal of Economic Behavior & Organization.

1 Givati, Y. (2009). Resolving Legal Uncertainty. The Unfulfilled Promise of Advance Tax Rulings, Virgina
Tax Review.

12 United Nations (2021), Practical Manual on Transfer Pricing, No. 10.2.5.2

13 This is discussed in more detail below.
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3. Why and when to implement a bilateral APA program?

3.1 What are the advantages and disadvantages of an APA program?14

The APA process allows parties to discuss matters in advance in a non-adversarial setting (in
comparison to an audit), with a view to coming to a mutually satisfactory solution that applies
the arm’s length principle and is tailor-made to the specific facts of the taxpayer. Importantly,
an APA reduces the burden on the taxpayer of dealing separately with various functions®® of
the tax authorities involved with transfer pricing. Typically, countries do not oblige the taxpayer
to have exhausted other remedies before applying for an APA.

Ideally, assuming there is sufficient personnel available to staff an APA program, a bilateral
APA team would be a multidisciplinary team with central coordination or oversight, composed
of tax authority personnel with experience in transfer pricing examination (who may also
include economists, legal and/or accounting specialists); competent authority negotiation; and
those with industry knowledge. The involvement of experienced and skilled staff up-front can
help the process to run efficiency and reduces compliance costs for the taxpayer.

For tax authorities, an APA can offer a “one-stop shop” approach that is an effective alternative
for avoiding and/or transfer resolving pricing disputes. The APA negotiations can take place in
an environment that encourages common understanding and cooperation between the taxpayer,
tax authorities and the competent authorities in an expedited cost-effective fashion. The APA
is also a way for tax authorities to better understand business operations and industries that may
be important contributors to the local economy and help improve technical skills of authorities’
teams.!’

Through the APA submission and subsequent discussions, tax authorities and taxpayers should
agree on what information is relevant for a thorough understanding of relevant aspects of the
taxpayer’s business. This agreement can help to focus the efforts of the tax authorities. The
APA discussions can also serve to allow for an objective review of the submitted data and
information.

An APA can “lock-in” future compliance and assist with resolving long-standing audit issues,
taking the adversarial edge out of taxpayer interaction with tax authorities. In doing so, the APA
can also avoid extended disputes and litigation. At the same time, the process allows for a
rigorous review of the taxpayer’s related party transactions and how they are priced. The APA

14 The Advance Pricing Agreement Program (APA): A Model Alternative Dispute Resolution Process. Office of
Associate Chief Counsel (International) May 11, 1994.

15 On this see also Question 3a.

16 The same applied for a unilateral APA team, although in that case, no current competent authority input will be
required.

17 See also UN Practical Manual on Transfer Pricing, section 15.3.4.5: One of the key advantages of adopting an
APA system is that uncertainty can be eliminated through enhancement of predictability of the taxation of
international transactions. Developing countries thus have a good opportunity to obtain access to existing
documentation that is relevant to their local operations. A second advantage is that APAs can provide an
opportunity for both tax administrations and taxpayers to consult and cooperate in a non-adversarial spirit and
environment. Thirdly, an APA may prevent costly and time-consuming examinations and litigation of major
transfer pricing issues for taxpayers and tax administrations. Fourthly, the disclosure and information aspects of
an APA programme, as well as the cooperative attitude under which an APA can be negotiated, may assist tax
administrations in gaining insight into complex international transactions undertaken by MNEs.
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process may also provide for an opportunity to resolve issues in prior years by rolling back the
APA pricing methodology once agreed to those prior periods.

Furthermore, an APA does not shelter a taxpayer from tax authority review regarding other
activities or transactions not covered by the APA, or from a review as to whether the taxpayer
has complied in good faith with the agreed terms of the APA. APAs offer flexibility: there is
no obligation for the tax authorities to renew the APA after expiration, although they may do
so if taxpayers apply for a renewal.

From the taxpayer’s perspective, obligations associated with an APA include a requirement to
provide detailed industry and taxpayer specific information up-front. The APA process
typically also requires the provision of annual reports or information on how the APA was
applied to taxable years covered by the APA, describing the taxpayer’s actual operations for
the year and demonstrating good faith compliance with the terms and conditions of the APA.*

For tax authorities, a disadvantage of an APA program may be that the process may limit the
tax authority’s discretion in terms of the deployment of its resources, since an APA request is
initiated by the taxpayer and the tax authority would need to respond to that request in
accordance with established processes. On occasion, it is also mentioned that trained APA staff
are difficult to retain for tax authorities as they are often recruited by taxpayers or private
practice after having gained experience and successful APAs have been negotiated.

3.2 When (at what stage) might a country benefit from having an APA program?

An APA program potentially ties up resources at different levels of the tax authorities at the
same time. Some tax authorities therefore may prefer to only implement an APA program once
they have built up sufficient resource capacity. However, others see the experience gained in
concluding APAs as an important part of capacity-building on transfer pricing issues and may
thus prefer to implement an APA program earlier in their transfer pricing journey.®

Some countries might be reluctant to implement APA programs because they tend to be sought
by multinational companies that are already willing to comply with local tax regulations, which
therefore may divert scarce resources from the highest compliance priorities. Similar to tax
dispute settlement mechanisms, checks and balances must be provided to ensure that the APA
process is applied consistently between taxpayers and is not subject to abuse or integrity
issues.?

Tax administrations with severe resource limitations may wish to weigh the advantages of
APAs against other resource needs. It may be difficult, for example, for a tax administration
that is still developing its general audit capabilities to feel comfortable diverting substantial
resources to an APA programme at that stage. Such countries may also be concerned that they
will be at a disadvantage in negotiating APAs with MNESs or more experienced countries until
they develop more experience, including experience with mutual agreement procedure (MAP)
cases. On the other hand, APAs can be useful on an interim basis as an efficient means of

18 This is the same in the case of a unilateral APA.

19 See UN Practical Manual on Transfer Pricing 10.2.5.3.

20 See UN Practical Manual on Transfer Pricing. The issues involved in balancing resource issues and priorities
with the potential benefits of APAs are discussed in more detail at 15.3.4.
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collecting tax in the short term, particularly in countries with a small number of large foreign
investors.

It can also help, at an early stage of transfer pricing rules implementation, to have a consistent
approach and to develop a single industry approach. Where a tax authority has implemented an
APA program early in its transfer pricing journey, a centralised approach to managing APAs,
or a focus on particular sectors/ industries can be a useful way to help develop and strengthen
knowledge, experience and best practices and to ensure that they are disseminated across all
relevant areas. The experience gained by tax administration staff may also be useful in the
development of additional transfer pricing regulations or other guidance.

Since an APA can be a more efficient process than an audit, an APA can conserve audit
resources, but cannot replace the need for trained audit staff.?

Countries with limited experience in applying a transfer pricing regime may initially prefer to
limit the types of APAs and the term of their APAs; the tax authority can then evaluate its
experience more quickly and further develop or adjust its practices as needed. In terms of APA
length, a term of perhaps three years could be applied, rather than the five years more commonly
used by experienced countries. A shorter term would mean that the taxpayer and tax authorities
are bound by the agreement for a shorter period of time.?? Alternatively, it could be considered
to launch a pilot APA programme before committing to a generally available, permanent
programme.?®

3.3What are the pros and cons of unilateral vs. bilateral APAs?

Some countries issue unilateral APAs. Unilateral APAs only involve the taxpayer and the local
tax administration and, while they may be useful, do not offer a comprehensive solution for
double taxation.?

Unilateral APAs involve an agreement between the tax authority and a taxpayer in the same
country on essentially three aspects: (1) the relevant facts, (2) the transfer pricing method used,
and (3) the results from the application of that transfer pricing method to a certain number of
years considering the relevant facts. Procedurally, the unilateral APA functions as a
determination agreement or ruling on transfer pricing for the relevant taxpayer.

A unilateral APA does not bind any foreign government or foreign taxpayer that is also a party
to, or may be affected by, the related party transactions covered by the unilateral APA. While
Action 5 of the OECD BEPS project (the Transparency Framework under the Harmful Tax
Practices action) requires the spontaneous exchange of information on unilateral APAs to
relevant jurisdictions, unilateral APAs also provide no rights to taxpayers in a foreign
jurisdiction that are not party to the APA. A unilateral APA therefore does not preclude
discussion of the same matters under a MAP (where there is a treaty providing for such), should
another tax authority challenge the agreed solution with a tax reassessment. That said, unilateral
APAs can provide for advance certainty and dispute prevention in the issuing jurisdiction.

21 See UN Practical Manual on Transfer Pricing 15.3.4.8.

22 See also Section 4 Phase 6 Question 6 on APA terms.

23 See UN Practical Manual on Transfer Pricing 15.3.4.9.

%5 OECD (2022). Bilateral Advance Pricing Arrangement Manual. OECD Publishing, Paris,
https://doi.org/10.1787/4aa570el-en.
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Furthermore, many countries historically have started with unilateral APAs before they
established a bilateral APA program.

A benefit of unilateral APAs is that they tend to be agreed upon more swiftly than bilateral
APAs, since the latter require a separate layer of review, negotiation and approval by the
relevant competent authorities. Unilateral APAs can also be useful in the absence of a bilateral
tax treaty for the avoidance of double taxation, as taxpayers may choose to obtain matching
unilateral agreements in both countries involved with the same cross-border transaction, in that
way reducing exposure to double taxation.

Bilateral APAs, on the other hand, provide greater certainty for the taxpayer on the taxation of
certain cross-border transactions and can ensure double taxation is avoided. Procedurally,
bilateral APAs incorporate an agreement between the competent authorities setting out how
arm’s length conditions are to be determined for the covered transactions, mirrored in domestic
determinations or rulings between the relevant taxpayers and their tax authorities.

A downside of bilateral APAs may be that they typically take longer to conclude. This is
because the progress of the APA is dependent on the agenda and resources of two separate tax
authorities to dedicate resources for the analysis and negotiation of the APA request. The time
taken may also depend on the robustness of the tax treaty relationship between the relevant
competent authorities.
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4. Legal framework: How to embed a bilateral APA program and APAs into

a country’s legal system?

4.1 What international guidance is available and may be taken into account?

Guidance on APAs is provided in the UN Transfer Pricing Manual in sections 10.2.5. and
15.3.4. f. as well as in the Dispute Resolution and Avoidance Handbook in section 2.3.3. The
OECD Transfer Pricing Guidelines include guidance on APAs at Section F of Chapter V. The
Forum on Tax Administration’s MAP Forum, in conjunction with the Forum on Tax
Administration Large Business International Programme, has developed the Bilateral Advance
Pricing Arrangement Manual which is intended as a guide for streamlining the bilateral APA
process.?

4.2 Does there need to be a legal basis for an APA in national law? If so, what should
it cover?

The legal basis for APAs concluded under bilateral tax treaties are provisions that resemble
Article 25(3) of the UN (or OECD) Model Tax Convention.?® These provisions do not explicitly
state the requirements and procedural rules for APAs but rather implicitly allow for the
signatories to conclude APAs. As such it may be advisable to provide for details and authority
to enter into APAs in national law/ regulations or in procedural guidance such as administrative
circulars. Common law jurisdictions, in particular, may require only administrative guidance.
Further, a general provision allowing for the issue of rulings may be a sufficient legal basis for
APA:s.

Alternatively, some jurisdictions may prefer to provide a specific provision in national law.?’
This provision could address:

- under which circumstances?®

- which taxpayers can

- inwhich way (especially with which information)

- under the guidance of which authority

- at which costs apply for an APA,

- under which requirements an APA is concluded; and

- under which requirements and with what consequences an APA is implemented.

%5 OECD (2022). Bilateral Advance Pricing Arrangement Manual. OECD Publishing, Paris,
https://doi.org/10.1787/4aa570el-en.

% See para. 10 of the Commentary on Art. 25 of the UN-MTC; para. 52 of the Commentary on Art. 25 of the
OECD-MTC.

27 This would probably also be required in case of a unilateral APA program.

28 |t is to note that APAs — or rather advance mutual agreements — do not necessarily need to be limited to transfer
pricing cases. Germany, for example, allows for applications in all cases that concern the interpretation of tax
treaties in which there is a risk of double taxation.

11


https://www.un-ilibrary.org/content/books/9789210001052
https://www.un-ilibrary.org/content/books/9789210001151

4.3 Should the tax administration provide administrative guidance on the APA
process?

As mentioned in the answer to question 4.2, the details of a jurisdiction’s APA program can be
entirely set out in administrative guidance. Where there is instead a provision for APAs in a
statute, further administrative guidance may still be helpful to set out additional details or
processes. It is important to make sure that such guidance is publicly available, ideally on the
tax administration’s webpage.

4.4 How should APA programs be financed? Should taxpayers pay an application fee
and if so, what amount?

In contrast to audits or other retrospective assessments, APAs are to a large extent not only in
the public interest but additionally serve the interest of taxpayers because they can achieve legal
certainty for the covered transaction(s).

APAs are voluntary compliance products and as such, the benefits to taxpayers and the
administrative cost to tax authorities could justify the charging of an application fee. While fees
might be a deterrent to the taxpayer’s applying for an APA, the fees could also have the effect
of reducing applications in less material cases and from less prepared taxpayers (experience
shows that a fee leads taxpayers to be well-prepared). Fees may also assist to avoid frivolous
applications that are nothing more than “forum shopping” by taxpayers.

Many jurisdictions do not charge application fees. Some tax authorities seek only a
reimbursement for travel expenses (e.g. Malaysia, New Zealand). Those that charge fees may
charge a fixed amount (though there may be different fee brackets depending on the volume of
the transaction or the turnover of the taxpayer) or seek a reimbursement of all direct costs
incurred (e.g. including hourly rates for the officials assessing the application, travel costs,
interpretation / translation costs, etc.). For details see Appendix 1.

With respect to Small and Medium sized Enterprises (SMES), a distinction may be drawn in
particular as regards the fee for APA applications. Lower fees for SMEs take the taxpayers’
ability to pay into account.

4.5 Should tax administrations focus on particular types of transactions for APAS?

Many tax authorities prefer to limit the availability of APAs to certain kinds of transactions,
particularly in the early stages of implementing an APA programme. For instance, the tax
authority may focus on certain, simpler transaction types, or particular industries, in order to
build experience and knowledge. On the other hand, many jurisdictions find APAs can be
particularly useful in complex?® or novel transfer pricing cases, which require maximum
cooperation from the taxpayer.

Countries at the beginning of their APA program might want to consider prioritizing cases in
certain industries or sectors that are especially significant in their economy (for example, in the
area of extractive industries) in order to gain or utilise industry-specific knowledge. Several

29 15.3.5.4 of the UN Manual
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countries with well-developed APA programs today started out with a limited-scope APA
program initially. For example, the Netherlands is only recently considering including financial
transactions in its APA program.

It might seem logical to prioritize high-volume transactions because legal certainty may be
considered more important with increasing transaction volumes and thus resources cou